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OcmoTp Tpyna n akcrymaums — CrneacTBEHHbIe
OENCTBNSA, 3aTparnsaroLlLe OqHOBPEMEHHO ny6nuny-
Hble W 4YacTHble WHTepechl. [lpaBuna n NOPSAOK
nX NpousBoacTsa 06beanHeHbl B OOHON cTaTbe Yro-
JIOBHO-MpoueccyansHoro kogekca Poccuinckon ®e-
pepaumn (manee — YINK P®) — ctatbe 178. lMpn
JeTarlbHOM PacCMOTPEHUN Lenen 1 3a4ad Kaxxaoro
n3 3TUX OENCTBUIA MO OTHAENbHOCTU, Nogo6HOEe HOp-
MaTVBHOE e4VHCTBO BUANTCA COMHUTENBHbIM.

HopmaTuBHY0 CaMOCTOATENBHOCTb 3TUX Chef-
CTBEHHbIX OENCTBUIA NOLTBEP>XXOAeT TOT hakT, 4YTo
KaXK[oe U3 HUX MOXKET ObITb NPOBELAEHO BHE 3aBNCU-
MOCTU OT BTOPOro, B HEKOTOPbIX CyYasiXx OHNU MOryT
cnepoBaTb OOHO 3a ApYruM, MpY 3TOM MNPOTOKON
COCTaBNSAETCA Ha KaXOoe, a WHbIX — COBEPLUEHHO
BHE 3aBNCMMOCTW Jpyr OT gpyra. Tak, B cly4dae
OOHapy>XeHUs Ha MecTe NPOUCLLECTBMA Tpyna, Npo-
N3BOOUTCA €ro OCMOTP B COOTBETCTBMM C Y. 4 CT.
178 YIK P®. Takoin oCMOTP OTHECEH K CNeacTBEH-
HbIM AENCTBMAM, NPOU3BOLCTBO KOTOPbIX BOSMOXXHO
00 BO30OY>XaeHus yronosHoro gena. OgHako npous-
BOACTBO 3KCryMaumyn HEBO3MOXXHO A0 BO30y>XOeHWs
YronoBHOIo fiena, Kpome Toro, Ans ee NpoM3BOACTBA
TpebyeTcHa nocTaHoBneHne cnegosartensd (4. 3ct. 178
YTK P®), a B cnydyae BO3pa>KeHU pOACTBEHHMKOB
— cynebHoe peLueHue.

B HekoTOpbIX Cy4Yasix NPoM3BOACTBO 9KCryma-
LN SBNSETCS HeOBXOAMMbIM CMOCOOOM MOJTyHeHMs
n dunkcaummn gokasartenscTs. [1pu 3Tom, CyLlecTByeT
MHOXXeCTBO (hakTOpOB, KOTOpbIE Nuua, NPON3BOLSA-
Lne paccnenoBaHne, A0MKHbI y4MTbIBaTb Npyu nNpu-
HATUM peweHnst 06 3KCrymauuun: BONEN3bsiBieHNE
YMEpLUEro, UHTEPECHI POLCTBEHHMKOB YMEPLLErO U
WHTEPECHI InLa, OTBETCTBEHHOIO 3a MECTO 3ax0po-
HEeHus.

O60cCHOBbIBasi, CaMOCTOATENBHOCTb KaXkAoro
13 NPUBEAEHHbIX CNEOCTBEHHbIX OENCTBUN, PacKpo-
€M VX MOHATUS 1 NPOBELEM rPaHuLy MeXOy HUMU.
MoHsaTHe «akcrymauus» B YK P® otcytereyet. Of-
Hako, B 4. 3 cT. 178 YTK P® onpegeneHo, 4To «npu
HeOoOXOOUMOCTHM M3BJIEYEHUSA Tpyna N3 MecTa 3axo-
POHEHUSA cnepoBaTeflb BbIHOCUT MOCTAHOBAEHNE 06
aKCryMmauum», TaknuMm o6pa3om, KOCBEHHO yKa3biBas,
YTO 3KCrymMauus — 3TO «M3BMleYeHne Tpyna n3 me-
CTa 3axOpPOHEeHUsA». Konnmsnsi OTCyTCTBUSA TPAKTOBKM
MOHATUS «MECTO 3aXOPOHEHUS» B MPOLIECCYyalbHOM
3aKoHoOaTeNnbCTBE BMEeYeT 3a CoOOM [BOWCTBEH-
HOCTb ero TpakTtoBku. B.M. BbIKOB yKasblBaeT, 4To
«9KCrymMauust Tpyna — 3TO CaMOCTOATENbHOE crneg-
CTBEHHOE AENCTBUE, 3aKNoYaroLLEeecs B NU3BNEYEHNN
Tpyna n3 mecta ero ouumansHOro 3axopOoHEHUS

B YCTaQHOBJIEHHOM YrOJIOBHO-NPOLECCYabHbIM 3aKO0-
HoM nopsagke» [1, C. 1-9]. AHanornyHoO oTMedaeT n
A.B. IpyHeHKO: «3Kcrymaums npencraBnsieTr coboi
n3BfeyeHre Tpyna MeHHO 13 MecTa ero opuymnans-
HOro 3axopoHeHus» [2, C. 9]. OcHOBbLIBasACH Ha 3TOMN
no3uumn, MOXXHO KOHCTaTMpOBaThb, YTO U3BJIeYEHMNE
Tpyna U3 3emMnn He Bcerga SIBNSETCs SKcrymaumen,
B HEKOTOPbIX Cryyasx 6osblle NMPUMEHMbI TEPMUH
«n3bATUE», «OOHApPY>XeHne». Hanpumep, ecnu Tpyn
BPEMEHHO COKPbLIT HA TEPPUTOPUN NTECHOIO MaccrBea
— MPECTYMNHMK 3akonasn ero He Ha oduuuansHOM
knagbue, a B «TalilHOM Morune», TO 3KCrymaums
He npown3sBoguTCs. BO3HMKAET noru4HbIi BONPOC
«KaK/M CNeACTBEHHbIM OECTBMEM U3BJEYb TPYN U3
MecTa COKpPbITUA?».

OTO pasrpaHu4eHne NMeET He TOSIbKO Teope-
TUYECKOE, HO 1 CYrybo nNpakTn4eckoe 3Ha4yeHne, no-
CKONbKY OT MpasuiibHOro Bblibopa Buaa cnegcTeBeH-
HOro OEeCTBMSA 3aBMCUT AOMYCTUMOCTb MOMYyYEHHbIX
JokasaTenbcTs. B aTom cnydae, Ha npakTuke npo-
N3BOAMTCA OCMOTP MeCTa MPOUCLLUECTBUS, B XOLOE
KOTOPOro NMPOMCXOOUT MU3BJIEHEHUE Tpyna U3 3emMn
C dukcaumen B NpoToKONe, ganee cnegyer oCMoTp
Tpyna. B o6ocHoBaHum no3muumn, BO3MOXHOCTM NPO-
N3BOACTBA U3BJIEYEHNS TPyMna B XO4e OCMOTpa MecTa
NPOUCLLECTBMS, PACKPOEM LIENN 1 Npegenbl OCMOoTpa
MecTa NpoucCLLECTBUS. Paa aBTOpOB OTHOCAT OCMOTP
MecTa NPOUCLLECTBUSA K MOUCKOBbLIM CNEACTBEHHbIM
pencteuam [3, C. 12-16]. CnegyeT OTMETUTb, YTO
OCMOTP MecCTa MPOUCLLECTBMUSA, B MEPBYIO Oo4epedb
HanpasfeH Ha TO, YTOObl U3Y4nTb 1 3aUKCNPOBaTb
OOCTaHOBKY, a TakXXe 0OHapyXuTb U U3bSATb TO, YTO
OYEBUOHO M HaMpsiMyl0 CBSI3aHO C COObITMEM Mpe-
ctynneHuns. Cnepgoeatenb He UWET BCE nogpsg, a
LeneHanpasneHHo obpallaeT BHUMaHMEe Ha 30Hbl U
AETann, KoTopble Mo JIOrnke cobbITUS MO YTO-TO
COXPaHNTb. JNEMEHT MOMCKa NPUCYTCTBYET, HO OH
NOAYUHEH 3afa4e N3y4eHns OO6CTaHOBKN, a HE aKTuB-
HOMY OTbICKaHUIO cnpsTaHHoro. Knioyesoe otnnyme
OoCMOTpa OT 0bbICKa B TOM, YTO B XO4€E OCMOTpa He
[OMYyCKaeTCsl NPUHYOUTENbHbBIA MOWCK: €C/M B paMm-
Kax oCMOTpa 4YTO-TO OBHApPYXXMBAETCA B AOCTYNHOM
N OTKPbITOM MeCTe, TaKol OCMOTP 3aKoHeH. NMpume-
HUTESIbHO K OBHAPY>XEHWIO «3aKOMaHHOro» Tpyna aTo
O3HA4aEeT, YTO M3BMEYEHME Tpyna U3 3emn B xXode
OCMOTpa MecTa NPOUCLLECTBUS HE TPEOYET BblHECE-
HWs1 NOCTaHOBMEHUS 06 3Kcrymauum n cobnopeHus
npouenyp, NPeaycMoTPeHHbIX 4. 3 cT. 178 YK PO,
B Clnydae ecnv 3Ta 3emJisi He SIBNAETCS YaCTHOW CO6-
CTBEHHOCTBIO.

Taknm o6pas3om, Npu 0BHAPYXKEHUN «3aKoMaH-
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HOro» MNPECTYNHUKOM Tpyna B JIECHOM MaccuBe
BO3MOXXHbI C/ieQyoLLE BapUaHTbl NPOBEAEHNS KOM-
nsiekca creacTBeHHbIX OENCTBUIA:

OcMOTp MecTa NPOUCLLECTBIUS, BKOYAKOLLMNA
n3BfieYeHe Tpyna us 3emsnu, a 3ateM OCMOTp Tpyna.

OcmoTp MecTa NpouCLUECTBUS, C uKcaunen
MecTa 3aXOPOHEHNS, B MOCNEAYOLLEM SKCryMaLus (C
cobntogeHviem Bcex npouenyp 4. 3 cT. 178 YK P®)
1 OCMOTp Tpyna.

Knto4eBon 1M CNOPHbIN MOMEHT 3aK/O4aeTca
UMEHHO B BblOOpe MexXay NepBbiM 1 BTOPbLIM Bapu-
aHToM. Ecnu Tpyn 3akonaH npecTyrnHWKOM, TO NNY-
HOCTb MOTEPNEBLUEr0 MOXET ObITb HEM3BECTHA [6],
POACTBEHHMKOB MOXET He ObiTb. B aTOM cnydae
NPOW3BOACTBO IKCrymaLmu, a B NOCNeayoLLEeM yBe-
pomneHne 6nmM3Kux pPopcTBEHHMKOB (4. 3 cT. 178
YINK P®), noctaHoBneHne, obsisaTensHoe Ans apg-
MUHUCTPaLMN MeCTa 3aXOPOHEHUS — OKa3bIBAETCH
HEBO3MOXXHbIM NN BGECCMbICNIEHHbIM, a NMPOMEAse-
HWe, BbI3BaHHOE HEOOXOAMMOCTBIO YCTaHOBNEHUS U
NMOUCKa YKa3aHHbIX AaHHbIX, MOXKET HEraTMBHO OTpa-
3UTbCS Ha COXPaHHOCTU CregoB NPECTYNIEHUS.

[MoHATME «MECTO 3axXOPOHEHUs» B YrONOBHOM
npouecce ABASETCA AOKTPUHANBHON OUCKYCCUEN, B
cBA3KM ¢ Tem, 4yTto YK P® He onpenensieT aTo NOHSA-
TNe, He YCTaHaBMBAET U €ro NPU3HaKoB. JTa Npaso-
Basi HEOMpPEQENEHHOCTb BbIHY>KAAeT obpallaTbCs K
CMEXHOMY 3aKOHOOAaTenNbCTBY M OOKTpUHe. Cornac-
HO CT. 4 ®egepanbHoro 3akoHa ot 12.01.1996 Ne 8-
O3 «O norpebeHnn 1 NOXOPOHHOM fene» (nanee —
3akoH 0 norpebeHnn n NOXOPOHHOM Aene), MecTa
norpebeHnss — 3TO OTBEAEHHbIE B COOTBETCTBUN C
3TUYECKMMU, CAHUTAPHBIMU N 3KOJIOMMYECKMUN Tpe-
O0BaHUAMN Y4aCTKM 3EMAN C COOPY>XaeMbiMU Ha
HUX Kragduwiamm, cTeHamMmmn CKopbu, KpemaTopusmm
N MHbIMWN 3JaHusaMn ans norpebeHus. Vicxopsa ns
OaHHOro ornpepfenieHns, KnodeBas XxapakTepucTuka
3TUX MecT — oduumanbHbId cTaTyc, YTO O3HayaeT
OHM creyunanbHO OTBeAeHbl Ansa norpebeHus, 3ape-
MMCTPMPOBaHbl 1 OBYCTPOEHbI MO YCTAHOBJIEHHBIM
npasniam.

B [OKTpUHaNbHOM TOSIKOBaHWM TakXe He CIlo-
XKUJOCb €AMHON NO3ULMN KacaTeslbHO MOHATUS «Me-
CTO 3axopoHeHus». Tak, B.J1. KygpsiBues oTmevaeT
YTO «MEeCTa 3aXOPOHEHNS XapaKTEPUIYOTCHA TEM, HYTO
3aXOPOHEHUS MPOBOASATCS Ha creynarnbHO OTBEOEH-
HOWN TeppuTopun N NO CneumnanbHO YCTAaHOBIEHHBIM
npasuiam, obpsgam, TO eCTb UMEIOT cTaTyc oduum-
aneHoro» [5, C. 2-4]. B cBoeM uccnegoBaHun OH
NoOovYEPKUBAET, YTO MPUMEHEHME MPOLLECCyasbHbIX
npaBnfl 3KCTyMauUn K «KPUMWHAJIbHBIM MOruiam»
NPUBOOUT K HapyLLUEHUO YrofOBHO-MPOLLEeCCyasnibHO-
ro 3aKOHa 1 OOMKHO BNeYdb Npu3HaHne gokasaresb-
CcTBa HeAoMNyCTUMbIM.

CylectByeT M MNPOTUBOMONOXHAA MO3ULNS:
A.A. KONCUH yKasblBaeT «3aKOH peryampyeT cry4amn
aKcrymauumn paHee norpebeHHOro, NoXopOHEHHOIO
Tpyna, T.e. U3BME4YEHNE Tpyna U3 MecTa 3axopoHe-

HWUSl, BHE 3aBWCUMOCTU OT TOro, NMPOW3BEAEHO SN
3axopOoHeHNe Tpyna B COOTBETCTBUN C OprLMaNbHO
YCTaHOBJIEHHbIMW NpaBuiamu, unn 6e3 cobnogeHus
3TUX NpaBws, B TOM YUCMIE U C LEeNbio COKPbITUS
cnenos npectynneHns» [4, C. 63-66].

Haunbonee 0OOCHOBaHHbIM MNPEOCTABNSETCS
Nnoaxofd, COrnacHO KOTOPOMY 3KCrymMaums Kak ca-
MOCTOSATENBHOE CNIELCTBEHHOE OENCTBUE BO3MOXKHA
UCKJIIOYUTENBHO B OTHOLLEHMU OULMaNbHBIX MECT
3axopoHeHus. Npyn CUCTEMHOM TONKOBaHUN 4. 3 CT.
178 YK P® 1 nonoxxeHun 3akoHa o norpebeHnn u
NOXOPOHHOM Aene HanpalUBaeTCH BbIBO, YTO 3aKO-
Hopartenb UMeN B BUAY UMEHHO oduumasbHble Mecta
3axopoHeHus [7, ¢.173], ykasaB Ha «06513aTeflbHOCTb
NOCTaHOBMIEHMS ANS aOMUHUCTPaLMN MecTa 3axopo-
HeHus» (4. 3 cT. 178 YTK P®). MNMpaBomepHbIM npeg-
cTaBnsieTcst obopMeHne NOJOGHOro «n3BNEYEHNS»
Tpyna npOTOKOSIOM OCMOTPa MecTa NPONCLLECTBUSA C
nogpo6HbIM ONMUCaHNEM XO4a W Pe3ynbTaToB 3TOro
CNeACTBEHHOrO AelCTBUS — 3TO COOTBETCTBYET Y. 2
CT. 176 n 4. 4 cT. 178 YTIK P®, ponyckaroLLym oCMOTP
Tpyna go Bo36y>XOeHWs YronoBHOro gena. OKcryma-
uusa 0o BO36GY>XOEHUS YronoBHOMO Aena HeLonycTu-
Ma. B-TpeTtbux, npu O0BHapy>XeHUU «KPUMUHANBHON
MOrWnbl» Nocne BO30Yy>)KAEHNsI YrONOBHOIO gena mns-
BfIEYEHNE Tpyna TakXe MOXET OblTb OPOPMIEHO
NMPOTOKOJIOM OCMOTpa MecTa MPOMWCLUECTBUS, YTO
NPaKTUYeCKN MpoLle 1 AO0MNyCTUMO, MOCKOMbKY: 1)
yBeOOMJIEHME POLCTBEHHUKOB (4. 3 cT. 178 YIK PO®)
3aTPyQHEHO MM HEBO3MOXXHO — JINYHOCTb MOTep-
neBLLUEro Yalle HeM3BeCTHa; 2) OTCYTCTBYET agMUHU-
CTpauus MecTa 3axOpOHEHUsl, KOTOPOW MOro Obl
ObITb aPECOBAHO MOCTaHOB/EHNE.

PestomMupyss u3no>XXeHHoOe cremyeT noayvepk-
HyTb, YTO OObegUHEHNEe OCMOTpa Tpyna U dKCcryma-
umm B ogHon ctatbe YIK P® cosgaét nnnosunto nx
npoLeccyanbHON OOHOPOLHOCTUN, OOHAKO 3TU cnep-
CTBEHHbIE OENCTBUS Pa3nnyatoTcs Mo LensiM, OCHO-
BaHMsM NPOU3BOACTBA N NMPOLECCYaIbHOMY PEXUMY.
OcmOoTp Tpyna MOXET MPon3BOAUTLCA OO0 BO30YXK-
OEHUST YrOJIOBHOMO gena n He TpebyeT nocTtaHoBne-
HUHA, 3KCrymaumsi — TOMbKO MOCNe BO30yXXAeHUs
Aena, Ha OCHOBaHUM MOCTaHOBNEHWSA CregoBaTtens
N C yBeOOMSIEHMEM POACTBEHHUKOB. BuanTtea cnpa-
BEA/IMBBIM VX pasfefieHne B 3aKOHe, BbIOENUB KaxK-
AOMY CNEeACTBEHHOMY AENCTBUIO OTAENbHYIO CTaTblo,
pacKpbiBaKOLLYO OCHOBaHUA M NOPSOOK, AOMOAHMB
YMNK P® cT. 178.1

Kpome Toro, kntoyeBasi npobnema — noHATHE
«MECTO 3aXOPOHEHUs» — TPebyeT 3aKoHOOATENBHO-
ro paspeweHns. B cBasu ¢ atum npegnaraerca go-
nonHUTb cT. 5 YINK P® onpegeneHnem akcrymaumm,
YETKO OrpaHuyuB €€ nU3BfieveHnemM Tena n3 opuum-
aNbHOro MecTa 3aXOPOHEHUs. DTO NO3BONUT pasrpa-
HU4YWTb OBE CUTyauun: KOrga U3BfieveHne SBNseTcs
aKcrymauven (npy cobniogeHnn ycrnosuin ourumans-
HOMO 3axOPOHEHUs B COOTBETCTBUM C 3aKOHOM O
norpe6eHnn 1 NOXOPOHHOM Aene) 1 korga Tpyn Oon-
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>KeH BbITb N3BNEYEH B MECTax ero COKpbITUSA (CBaKu,
NapKoBble, NIECHbIe 30HbI 1 Ap.), FAe Takoe U3Bneye-
HVe GyOeT SBNATbCA YacTblo OCMOTPa MecTa Npouc-
wecTBus. Moao6Hoe pasrpaHuyeHne yCTpaHuT npa-
BOBYIO HeOMpedenéHHOCTb W MPeaoTBPaTUT PUCKU
NpU3HaHWSA OoKa3aTenbCTB HedonyCTUMbIMUA 13-3a
HeBepHOro Bblibopa CNEeACTBEHHOro AencTBus.
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