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HEMATEPUAJIbHBIE BJIATA KAK OB EKT
FPAXKAAHCKO-TTPABOBOM 3ALLUTBI

AHHoTayusa. HematepuasibHble 6n1ara, sB/SASICh KITHOYEBbIM 3/1IEMEHTOM CUCTEMbI OOBLEKTOB rpaXKgaH-
CKUX ripaB, obecreunBaioT 3aLUnTy JIMYHOM HEMNPUKOCHOBEHHOCTH, JOCTOMHCTBA U aBTOHOMUM HYesoBeka. K
HUM OTHOCSITCS1 XU3Hb, 30P0BbE, YECTb, JOCTOUHCTBO, 4e/10Bas penyTauusl, HernpuKOCHOBEHHOCTb YacTHOM
JKU3HM, cBoboga nepenByKeHUs:, aBTOPCKUE npaBa v uHble HeoTdyXKgaemble bnara. B cratbe paccmatpu-
BaeTCs rpaxgaHCKO-NpaBoBas 3aLymta HematepumasbHbix 6nar B Poccurickon ®egepauun. AHanm3upyroTcs
HopMmbI TpaxaaHckoro kogekca P®, perynupyolyme oxpaHy /NYHbIX HEUMYLLECTBEHHbIX MpaB, TakuX Kak
4eCTb, JOCTOMHCTBO, A€/10Basl penyrayusi, 4acTHasi XXn3Hb 1 HEMNPUKOCHOBEHHOCTb n3o6paxeHusi. OCHOB-
HO€e BHUMaHWe y[esnsieTcsi crocobam 3allynThbl, BKIKOHYass KOMNeHcauuo MopasibHOro Bpeaa, OrnpoBEPIXKEHNE
riopoyaLLmx CBE4EHUN 1 MPecevYeHne HapyLLueHniA. PaccMOTpeHbl COBPEMEHHbIE rPOobeMbl 3aLUnTbl HEMaTe-
pyiasibHbIx 6nar.

Knro4yeBbie cnoBa: HematepuasbHbie bara, rpakgaHcKo-npasosas 3aluuta, [paxgaHCkui Kogekc
P®, komrieHcauusi MopasibHOro Bpea, 3alynta 4eCTv v JOCTOMHCTBA, [es1oBasi peryrayvsi, HernpuKoOCHOBEH-
HOCTb YaCTHOU XXU3HU, INYHbIE HEVIMYLLIECTBEHHbIE MpaBa.
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Tema aBNsieTCS akTyanbHON B CBSA3W C pa3BUTU-
€M LMPPOBbIX TEXHOMNOMMIN, POCTOM CyAebHbIX Cro-
POB 1 HEOOXOOUMOCTbLIO COBEPLLEHCTBOBAHNS Mexa-
HU3MOB 3alUNTbl JINYHbIX HEUMYLLIECTBEHHbIX MpPasB.
PasButne nHgopmMauynoHHoro obliecTtsa 1 undpo-
BbIX TEXHONOMIA, POCT YnCna HapyLLeHNiA B UHTEPHE-
Te (pacnpocTpaHeHne NOXKHbIX CBeAeHUIA, Knbepobyn-

JINHT, YTEYKUN NEPCOHANBbHbIX OaHHbIX), NPO6ieMbl 3a-
LWWTbI LMPOBON penyTaummn 1 NpMBaTHOCTU B COL-
CETAX AeNnaloT NccnepoBaHne HematepuansHbix 6nar
KpariHe BaxkHOW. ViccnenosaHne npobnem rpaxaaH-
CKO-MPaBOBOI OXpaHbl HeMaTepuasbHbIX 6nar Bax-
HO Kak Ons Teopun Npasa, Tak U gjis npaBonpume-
HUTENBHOW NPaKTUKMN.
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HematepuanbHble 6nara 3aHumarT ocoboe
MECTO B CUCTEME OOBLEKTOB rpaKgaHCKMX Mpas.
B oTnn4me oT MMyLLLECTBEHHbIX LLEHHOCTEN, Hemarte-
puanbHble 6ara He MEKOT 3KOHOMUYECKOIO Copep-
XKaHUs, HO UrpatoT BaxKHYK poSib B obecrneyeHun
JINYHOWN HEMNPUKOCHOBEHHOCTUW, AOCTOMHCTBA 1 aBTO-
HOMMWM YenoBeKa.

[paxkpaHCcKo-NpaBoBas 3almta HemaTepuarb-
Hbix 6nar B Poccum perynupyetca [pakgaHCKum
kogekcom PO (TK P®) n gpyrumm HOpmaTMBHbLIMU
akTamu. HematepuanbHbie 6nara, 6yqy4n HEOTbEM-
JIEMOI1 4acTbIO NPaBOBOro cTaTyca JIMYHOCTH, 3aLm-
watotca n KoHctutyumein Poccuinickon ®depepaumn
[1]. OcHoBHOI 3akOH CTpaHbl rapaHTUPYeT yBaXke-
HMWe OOCTOMHCTBA YeNioBeka, HEeNPUKOCHOBEHHOCTb
YaCTHOW XMN3HW 1 OpYyrie KoYeBble HemMaTepualb-
Hble LEHHOCTU, KOTOPbIE 3aTEM KOHKPETUIUPYHOTCS
B 'K PO.

CornacHo ct. 150 TK P® HemaTepuanbHbie
fnara — 9TO HeOTYy)KA2aemble U HenepegaBaemble
npasa 1 csobofbl, NpUHagnexalime 4enoBeKky OT
POXOEHMST UK B cuny 3akoHa [2]. K HUM oTHocAT-
CS1 XKN3Hb U 300pOBbEe (OCHOBOMONarawLwme 6nara,
3ayLLaeMble YrofoBHBIM U FPaXK4aHCKUM MpaBomMm),
YeCTb, AOCTOVMHCTBO 1 AenoBas penytauus (ans opu-
ONYECKUX NNL, — TOSIbKO AenoBasi penyrauus), Henpu-
KOCHOBEHHOCTb YaCTHOW XXN3HU, TNYHasa U ceMenHas
TalHa (3awuTa OT He3akoHHoro cbopa u pacnpo-
CTpaHeHus nHdbopmaumm), ceoboga nepensuKeHns
1 BblbOopa MecTa NpebbiBaHUSA, aBTOPCKNE N CMEX-
Hble MpasBa (NpPaBO Ha WUMS, HEMPUKOCHOBEHHOCTb
npounsBegeHnst), NMpaBo Ha m3obpaxeHue (cT. 152.1
K P®) [8, C.118]. lNepeuncneHHble HemaTepuasnb-
Hble 6nara HeoTOAeNMMbl OT JINYHOCTU, MOITOMY UX
Henb3s NpoAaTth, NOAaPUTL UK NepeaaTb UHBIM CMo-
cobom.

3awmta HemartepuanbHbiX 6nar OCyLlecTBs-
eTcsa B cooTBeTCcTBUM co cT. 12, 150-152 'K PO n mo-
XKET BKNOYaTb: NpU3HaHKE npasa, BOCCTAHOBEHNE
MOJIOXKEHMS, CYLLIECTBOBABLLErO OO HapYyLUEHWs, npe-
ceyeHne OeNCTBUI, HapyLLAIOLLKMX MPaBo, KOMMEHCa-
Lusa MopasibHOro Bpeaa, Nybnnm4Hoe onpoBeEpPXXEHME
nopoyvalLmx CBedeHUn N BO3MeLLeHNEe YyObITKOB [6,
C.135]. PaccmoTpum 6onee nogpobHO MexaHU3Mb
3aLUThl HApYLLEHHbIX HeEMaTepuasbHbIX Npas.

KomneHcaums mopanbHoro Bpega. Mopanb-
HbIi Bpen npeactaBnsieT cobon uanyeckue mnm
HpaBCTBEHHble CTPafaHusl, Bbi3BaHHbIE HapyLUeHU-
emM HemaTepuanbHbix 6nar [9, C.43]. Ans ero Kom-
neHcaumn HeoBXOOUMO Hannyne BUHbI HapyLIUTEns
(kpome cnyyaeB, NPSIMO MPEOYCMOTPEHHbIX 3aKo-
HOM, HanpuUmep, NPUYMHEHNE BPeQa >XU3HW 1 300P0-
BblO UICTOYHMKOM MOBbILLEHHOW ONacHOCTW), NMPUYNH-
HO-CNIeOCTBEHHAsA CBSA3b MeXAy OeNCTBUSIMU Hapy-
WMTEeNs 1 BPeooM M (paKTUYecKue gokasaTenbcTsa
CcTpagaHuii (MegUUUHCKNE CNpaBKW, CBUOETENbCKNE
nokasaHus).

Pa3smep komneHcauun onpenensieTca cynom

C YY4ETOM XapakTepa U CTeneHun CTpagaHui nortep-
NeBLUEro, CTENEHN BUHbI HAPYLUNTENS, UHbIX 3achy-
XKMBaKOLWMX BHUMaHUS OOCTOATENbCTB, MPUHLMUMNOB
pasyMHOCTV U CrpaseanmMBocTu. KomneHcaums ocy-
LEeCTBNSETCHA B AEHEXHON (hopMe, He3aBUCUMO OT
BO3MELLEHMS NMYLLLECTBEHHOIO Bpeaa.

3awmta HemartepuanbHbIX 6nar M KomneHca-
LMs MOpasibHOro Bpeda MO3BOMSIOT BOCCTAHOBUTb
HapyLLeHHble NpaBa 1 KOMMEHCMPOBAaTb MPUYNHEH-
Hble CTpafaHns. Pasmep koMneHcaumm onpenenseT-
CH CyOOM UHAMBUAYaNbHO, MICXOAsS U3 06CTOATENBLCTB
gena.

OnpoBepykeHne nopovawmx ceepgeHun. Ecnu
pacnpocTpaHeHbl JIOXKHbIE CBEAEHWs, nopovaiime
YeCTb, AOCTOMHCTBO WM OEfIOBY0 penyTauuto, no-
TepnesLUWi Bripase TpeboBaTb ONPOBEPXKEHNS B TOM
»xe CMW nnn gpyrum cnoco6om, yganeHus nHdop-
Mauun U3 MHTEPHETA U KOMMEHCAUUN MOPanbHOro
Bpega. [nsa ycnewHoro TpeboBaHns onpoBEP>XXEHS
Heo6x0oMMO [oKasaTth (hakT pacnpocTpaHeHNs cBe-
OeHUN (OHW BOMKHbI BbITb 06HapoaosaHbl (8 CMU,
COLCETSAX, NYONNYHbIX BBICTYMNEHNSX U T. A.)), NPopo-
Yalmin xapakTtep (MHpopMaLma AomKHa NoapbiBaTh
penyTauuto, Bbi3blBaTb NMPE3PEHME UNN HEOOBEpPME
(Hanpumep, 06BUHEHUS B NPECTYMEHNSAX, HEYECTHO-
CTW, aMopasibHOM MOBeAEHNM)), NO>KHOCTb CBEAEHWI
(OHW He COOTBETCTBYIOT OeNCTBUTENLHOCTY). Bpems
[OKa3blBaHUS UCTUHHOCTU WHOpMauUN NEXNUT Ha
OTBETYUKE (PacnpoCTpaHUTENE), a HE Ha NCTLLE.

MpeceveHne HapyweHuin. B cnyyasax, korga
HemaTepuanbHoe 651aro eLle He HapyLeHo, HO ecTb
yrpo3sa HapyLleHnsi, MOXXHO TpeboBaTb 3anperta Ha
pacnpocTpaHeHNe MepcoHasbHbIX OaHHbIX, yaane-
HUs doTorpaduii U BUAeO, pPasMeLLeHHbIX 6e3
cornacusi cobctBeHHmKka (cT. 152.1 TK P®) n orpa-
HUYEHUS Ha MCMNOSIb30BaHNE WMEHWN rpakgaHuHa.
Ons cygebHoro 3anpera Hy>KHO JoKasaTb peanbHyHo
Yyrpo3y HapylleHusi (Hanpumep, KTO-TO YrpoXkaeT
ony6arMKoBaTb NMYHble POTO), OTCYTCTBUE COrnacus
Ha MCMNONb30BaHNe AaHHbIX (ECNN 3TO N306paXkeHue,
nepcoHasibHble AaHHbIE), BO3MOXXHOCTb NMPUYMHEHNS
Bpeda (penyTaunmoHHOro, MopasibHOro, (h1HaHCOBO-
ro). K cnocobam npeceveHnst HapyLLUEHUA OTHOCUTCS
TpeboBaHne ypanuTb ¢oTo unm Bugeo (ct. 152.1
'K P®), 3anpeT Ha pacnpocTpaHeHne nepcoHarsb-
HbIX OaHHbIX, @ TaKXe OrpaHnYeHre UCMoNb30BaHNs
UMEHWN.

MpusHaHne npasa. B poccurnckom npase Ccy-
LLLeCTBYET MEXaHN3M LOPUAMYECKOro MOATBEPXXAe-
HUSA NPUHAANEXHOCTU TEX UM UHbIX HEMATEpUanb-
HbIX Gnar (aBTOPCKMX Mpas, NpaBa Ha TalrHy nepe-
NUCKK, N3o6paxkeHne n gp.). 3To 0cobeHHO BaXKHO,
Korga ocrnapuBaeTcs aBTOPCTBO, HapylleHa TanHa
NEPENUCKN, HO HY>KHO oduumnansHOe MpUsHaHne
3TOro hakra, NCNoNbL3YETCHA NMSA NN N300padKeHne
6e3 cornacus, n Tpebyetcsa cynebHoe nogTeepXXae-
HVMe HapyLLEHNS.

lMokasaTenbHbIM

ABNAETCA npumMep gena
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Ne 3-0796/2023 (Mocropcyg). WcTel (rpakgaHuH)
obpartunca B MOCKOBCKUI rOPOACKON cya ¢ Tpebo-
BaHneM o06s3aTb Google LLC yganuTb n3 nonckoBoi
Bbldayn CCbUIKW Ha CaiTbl, copepxxalliue nopoya-
LY ero YeCTb U AOCTOMHCTBO uHopmaumio. Oc-
HOBaHWEM A1 UCKa MOCHY>XUI0 PacnpoCcTpaHeHne
JNIOXKHbIX CBEOEeHUI, KOTOPblE HEraTUBHO BAUSAM Ha
€ro [enoByo penyTaumio 1 INYHYH XXu3Hb. OcHoBa-
Huem ctanm cT. 152 K PO (3awmTa 4ecTn, LOCTOMH-
cTBa un genosow penyTtauun), cT. 10.3 O3 «O6 nHdpop-
Maumn, MHPOPMALIMOHHBIX TEXHOIOMNAX 1 O 3aliuTe
nHopmauun» [3] (NnpaBo Ha 3abBeHne (oenHaekca-
uwnio)) n MoctaHosneHue MNMneHyma BC PO Ne 16 ot
15.06.2015 [4] (pa3bsicHeHMs1 06 06513aHHOCTU NOUC-
KOBMKOB yaansiTb HEOOCTOBEPHbIE AAHHbIE).

VcTey TpeboBan yganutb CCbUIKU U3 MOUCKO-
BoV Bblgayn Google Ha CTpaHuubl C nopoyallen
nHdopMaumen, a Takxe B3biCKaTb KOMMEHcauuo
MOpasibHOro Bpepa.

Komnanus Google oTkasbiBanacb gobpoBosb-
HO yoansTbe WMHGOPMaLUIo, CCbIIAsACb Ha MPUHLMM
cB060Ab! MHOPMaLMM 1 OTCYTCTBME [OKA3ATENbCTB
JIOXKHOCTM CBEOEHNIA.

Mocropcyq yaoBneTsopwun Uck, o06s3as Google
yO2anuUTb CCbIIKU Ha HEeQOCTOBEPHblE CBEOEHUS 13
MOMCKOBOW Bblgayn, a Takxke obecne4yntb HEeBO3-
MO>XHOCTb MOBTOPHOW WMHAEKCauMm 3TUX CTpaHuL
[5].

PaccmoTpeHHoe foeno noaTBepamuio, YTo nouc-
KOBbI€ CUCTEMbI 06513aHbl NCMOJSHATE PELUEHUSA POC-
CUNCKUX CyO0B, OaXe ecnvn ux cepBepbl HAXOOAATCS
3a pybexxom. locne 3Toro n gpyrmux nOXOXunx nen
(Hanpumep, NpoTuB «SHAOEKca») cnoXmnacb yCToW-
ynBas cygebHasa npaktuka. Tak, ecnu cyg npusHan
MHOPMaUUIO nopovallein 1 NOXHOW, MOUCKOBUK
006s3aH yganuTb ccblIKu. KpoMe Toro, ecnu canT-uc-
TOYHUK MPOAO/MKaeT NybaMKoBaTb AaHHble, MOXXHO
TpeboBaTb GMOKMPOBKN camMoro cawnTta 4yepesd Poc-
KOMHaA3o0p.

HecMmoTps Ha feTanbHyto NpaBoOBYO pernameH-
Tauuo, 3awmTa HemartepuanbHbix 6nar B Poccun
CTankuBaeTcs C pAgoOM akTyaslbHbIX Npobnem, cBs-
3aHHbIX C PasBUTUEM TEXHONOMMIA, N3MEHEHUEM CO-
UManbHbIX OTHOLUEHMIA u npobenamy B 3aKOHOLA-
TEeNbCTBE.

C pacnpocTpaHeHneM MHTEPHETa U couunanb-
HbIX CETeN y4aCTUINCb Cry4Yam HE3aKOHHOro pac-
NPOCTPaHEHNs1 MEPCOHAasNbHbIX AaHHbIX, MYyOOKNX
henkoB, KN6epbynanHra n HeCaHKLMOHNPOBaHHOMO
ncnonb3oBaHns n3obpaxeHuii (CT. 152.1 TK P®).
CyLLecTByeT CNOXHOCTb ugeHTudukaumm HapyLum-
Tenemn, NOCKOMbKY aHOHUMHOCTb B CETU 3aTPYAHSET
npuBfieyeHne K OTBETCTBEHHOCTUN; HECOBEPLLEHCTBO
MEXaHM3MOB yAaneHms nHopMauum n gaxke nocne
CynebHOro peLleHns KOHTEHT MOXXET OCTaBaTbCs B
K3Lle MOMCKOBMKOB U Ha 3apybexxHbIX nnatdgop-
Max; npobnembl ¢ 6IOKMPOBKON «(hENKOBbLIX» CTpa-
HUL, TaK Kak MOLLEHHVKN CO3Aa0T KOMMM aKKayHTOB,

ncnonb3ys 4y>kne oTo N AaHHbIE.

Kpome Toro, CoxpaHAeTCs akTyanbHOCTb HECO-
OTBETCTBMSA MPaKTUKN B cdepe KoMneHcaumm Mo-
panbHOro Bpeaa: HU3KMe CyMMbl KOMMeHcaumn (poc-
CUNCKUEe CyAbl 4aCTO B3bICKMBAOT CUMBOSIMYECKNE
cyMmbl (5-50 Tbic. py6.), HTO HECOU3MEPUMO C pealb-
HbIM YLLEPOOM) U CYOBLEKTUBHOCTb OLEHKMK (OTCYT-
CTBME YETKMX KPUTEPUEB pacyeTa BEOET K Hecrnpa-
BeOMBbIM peLueHusm) [7, C.48].

DenoBas penyTtaums B 3noxy (HeriKoBbIX OT3bl-
BOB TaK>Xe SIBNISIeTCHA 3Ha4MmMmown npobnemoin. Macco-
Bblll 3aKa3 HeraTuBHbIX OT3bIBOB (4epHbIli PR) Bnedvet
yObITKN BGU3HECY, OOHaKO OOoKa3aTb YMbICeNn AOCTa-
TOYHO CNOXXHO. Kpome Toro, HekoTopble MnaTopMb!
UrHOPWPYIOT 3anpockbl, YTO MNPeAcTaBnsieT coboi
nNpo6nemMbl C yganeHnem NoXXHOW MHpopmMauun.

Takmum o06pasom, rpaXkgaHCcKo-npaBoBas 3a-
LwmTa HematepuasnbHbix 6nar B PO obecneunsaeTtcs
KOMIMJIEKCOM Mep: 4epe3 cyaebHble NCKM (BKIo4Yas
TpeboBaHMsA O KOMMEHcCaLuM MopasibHOro Bpena) u
pocynebHble Mepbl (Hanpumep, TpeboBaHue yoanutb
nHdbopmMaumo). HecmoTpsi Ha OTCyTCTBME MaTepu-
anbHON hopMbI, 3TN Bnara 3aHMMaKOT BaXKHOE MECTO
B 3aLUUTE INYHOCTHU, a X HAPYLLEHWE BIIEYET CEPbEe3-
Hble opUanYecKe NocnencTeus. HematepmasnbHble
Gnara TpebylOT apanTauun 3akoHodaTenbCTBa K
UM poBoi peansHoCcTU. bes ycuneHusa sawmTsl nep-
COHaslbHbIX [OaHHbIX, aBTOPCKUX MNpaB W OEenOBOMN
penyTauum rpaXkaaHCcKoe npaBo PUCKYET OTCTaTb OT
TEXHOJIOMMYECKNX BbI30BOB.
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