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AHHOTayusa. B cTaTbe 1CCae[yeTCsl S9BOIOLMS KOHLENUMM HemMaTepuasibHblX Gar B POCCUNCKON Ly-
BUTMCTUKE. AHANTU3UPYIOTCS KITKOYEBbIE NoAX0AbI BeEAYLMX MpaBoBeoB OT JOPEBOMOLNOHHOIoO nepmnoga 4o
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MOHATHE «HemaTtepuasibHbie bnara», M.M. ArapkoBa, pa3paboTaBLuero Teoputo «/IM4HbIX 61ar» B COBETCKUM
nepuog, n V. A. [loKpOBCKOro, CUHTE3UPOBABLLEro 3TV KOHUEerNUuy. PaccMaTpuBaroTcs COBpeMeEHHbIE MHTEP-
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B Teopum rpaxpaHcKoro npaesa MOHATUE
«HemaTepuanbHble 6nara» SABASETCA AUCKYCCUOH-
HbIM, YTO CBSI32HO C UX crneunpnyeckon NpMpoaon
N CNOXXHOCTbIO MPaBOBOro perynnpoBaHnsi. YTobbl
pasobparbCs B MOHATUN «HEMATepuanbHble 6nara»,
CHayvana Hy>XHO MOHATb, Y4TO BooOLLE nogpasymesa-
eTcsa nof «6narom» B rpaxgaHCKom npase. B rpax-
OaHCKOM npase «61aro» — 370 LEHHOCTHO 3HAYUMBbIN
0OBEKT, MO NOBOAY KOTOPOro BO3HMKAKOT MPaBOOTHO-
WweHns. HematepuanbHble 6nara — 310 Takue bnara,
KOTOpPbIE HE MMEIOT 3KOHOMMYECKOro COOEP KaHus,
HeOTAENUMbI OT JINYHOCTU, HO OXPaHSAOTCSH 3aKOHOM
(4ecTb, OOCTOMHCTBO, HEMPUKOCHOBEHHOCTb 4acT-
HOW >XKN3HW 1 Ap.).

B koHue XIX — Havane XX Beka rpakgaHckoe
npaso Poccun, Kak n B OGOMBLUMHCTBE €BpOMen-
CKMX CTpaH, OblIO COCPeaoTOYEHO Ha perynuposa-
HAM UMYLLECTBEHHBLIX OTHOLUEHWIA. JINYHblE Henmy-
LLleCTBEHHbIE MpaBa (4eCTb, JOCTOMHCTBO, cBOOOAa,
HEMPWKOCHOBEHHOCTb 4aCTHOM >XM3HWU) NGO UrHO-
pupoBanucb, MO paccMaTpmBauCb Kak BTOpoCTe-
MEHHbIE.

0.C. lambapos, onupasicb Ha 3anagHOEBPO-
NENCKY0 OOKTPUHY (B HYaCTHOCTW, HEMELKYIO 1 (hpaH-
LY3CKYIO LMBUINCTUKY), NPEANOXUI pacLUMpUTb
06BbEKTbI MPaXXAaHCKO-NPaBoOBON 3aLLUThl, BKIOYMB
B HUX HE TOJIbKO MaTepuasbHble, HO U yXOBHbIE LIEH-
HocTu nnyHocTy [3, C.311]. B pabote «[paxgaHckoe
npaso. O6wasa 4acTtb» KO.C. lambapoB npennoxun
knaccuduympoBaTb OOBEKTbI MPaXKAAHCKUX MNpas,
pasgenus UX Ha MaTepuanbHble (BELLM, NMYLLECTBO)
N HemartepuanbHble — «BCe Te 6nara, KoTopble, He
umest MaTepuasnibHOro cybcTparta, OXpaHATCs npa-
Bom». t0.C. fambapoB BBEN TEPMUH «HEMaTepuasb-
Hble 6nara», 4Tobbl MOQYEPKHYTb LIEHHOCTb HENMY-
LLIECTBEHHbIX aCMEKTOB YENOBEYECKON XU3HU. Taknm
obpasom, H0.C. Nambapos BnepBble B POCCUCKOMN
IOPUCMPYAEHLMN CUCTEMHO BbIOENW HEMATepuanb-
Hble 6nara Kak CamMoCTOSATESIbHYIO MPaBOBYIO KaTe-
ropuio.

F0.C. lambapoB wucnonb3oBan 3TOT TEPMUH,
4TOObl MNOAYEPKHYTb LIEHHOCTb HEMMYLLECTBEHHbIX
aCrneKTOoB XXM3HM (B MPOTUBOBEC LOMUHNPOBAaBLUEMY
UMyLLLECTBEHHOMY noaxody), 06ocHoBaTb Heobxoou-
MOCTb UX NPaBOBOW 3aLUUTbI (Qa>Ke eCNN OHU HE UMe-
IOT 3KOHOMUYECKOW OLIEHKMW), 3a5T0XXKUTb OCHOBbI A51S
JanbHeNLWero passuTnsg TeOPUN JINYHbIX NpaB (4To
noaxe passusann M.M. Arapkos, N.A. NTokpoBCKui
1 gpyrme uBUINCTbI.

XoTs B COBETCKWIA Mepuop Teopusi Hemartepu-
anbHbIX 6nar 6bina nepeocMbICiieHa, MHOTMe Aew
t0.C. lambapoBa Halwm oTpaXkeHne B COBPEMEHHOM
3akoHopartenbcTse: cT. 150 K P® («Hematepuans-
Hble 6nara») NPSMO BOCXOOWT K ero Knaccudukauuu;
3almTa 4ecTn, JOCTOMHCTBA 1 AENOBO penyTauum
(cT. 152 TK P®) 6asnpyeTtcsa Ha ero nogxope; Kom-
neHcauus mopanbHoro Bpega (ct. 151, 1099-1101
'K P®) Takke pa3BuBaeT ero ngew.

HekoTopble coBpemeHHuku HO.C. Tambaposa
cyMTanM, 4YTO BKJIOYEHWE HemaTepuanbHbiX 6nar
B rpagaHcKoe npaBoO pas3MbiBaeT ero npeamer,
NOCKONbKY TPaAMLMOHHO OHO PEerynMpoBano nullb
UMYLLIECTBEHHbIE OTHOLIEeHUS. COBpeMeHHas UMBU-
JNINCTUKa NPOQOMKAET pa3BuBaTh ero naen B KOHTEK-
CTe 3aLUTbl IMYHOCTMN.

Takum o6pasom, K0.C. lambapos ctan nepebIM
POCCUMINCKUM UMBUINCTOM, CUCTEMHO 0O60OCHOBaB-
LM MOHATUE «HeMaTepuasbHble 6nara», Y4To 3ano-
XUNO (PyHAAMEHT NS 3alUTbl HEUMYLLECTBEHHbIX
npas B Poccun. Ero ngen, xota un paspaboTaHHble
6onee Beka Hasaf, OCTAKOTCA akTyalbHbIMU 1 HALLIMN
OTpaXkeHne B COBPEMEHHOM [paXkaaHCKOM Kopek-
ce PO.

M.M. ArapkoB, OOUH 13 BeOyLUX COBETCKUX
LMBUINCTOB, BNEPBble B COBETCKOM NPaBOBOMN A0OK-
TPpUHe BBEN U 060CHOBAN KaTEroputo «in4Hble 6na-
ra», 3a/10XKVB OCHOBbI UX TEOPETUYECKOrO OCMBbIC-
neHus. Ero nogxop oTnvyancs HOBaTOPCTBOM, MO-
CKOJIbKY B YCJIOBUSIX COLMaNMCTUYECKOro npasa
aKUEeHT TPaauUMOHHO Aenancs Ha NMYLLEeCTBEHHbIX
OTHOLLEHUAX, @ He Ha 3alnTe HEVMYLLECTBEHHbIX
LeHHocTen nnyHocTu [2, C.16].

M.M. ArapkoB paccmartpvBan nnyHble 6nara
KakK HeOTbEMJIEMbIE 3NIEMEHTbI MPaBOBOro craryca
JINYHOCTN, HE UMEIoLLME SKOHOMNYECKOrro cogepka-
HUsi, HO TpebyloLme rpaXxaaHCKO-NPaBoOBOA 3aLuy-
Tbl. K HUM OH OTHOCU (PN3NYECKYIO HEMPUKOCHOBEH-
HOCTb (KW3Hb, 300POBbLE), OYXOBHbIE N HPABCTBEH-
Hbl€ LIEHHOCTN (4eCTb, AOCTOUHCTBO, UMS) U NHANBU-
AyanbHylo cBoboay (HEMPUKOCHOBEHHOCTb YaCTHOW
XXN3HKW). DTK Bnara, Mo ero MHEHWIO, HeOoTYY>XXaae-
Mbl 1 HenepenasaeMbl, HO MOryT HapyLlaTbCs, Y4TO
TpebyeT rpakaaHCKO-NpaBoBbIX CNOCOO0B 3alLnThbI
(Hanpumep, KOMMNeHcauUns MOpabHOro Bpeaa, onpo-
BEPXKEHME NOpoYaLLMX CBEOEHWN).

M.M. ArapkoB onposepr pacnpoCTpaHeHHbIN
Te3NC O TOM, YTO NM4YHble NpaBa 3Ha4YUMbl JIMLLb
MOCTOJIbKY, MOCKOJIbKY CBSI3aHbl C MYLLLECTBEHHBIMMA
UHTepecamu (Hanpumep, ymasneHme 4ecTn MOXET Nno-
BNMATbL Ha 3apaboTtok). OH gokasan, YTO JIMYHbIE
fnara MMeT CaMOCTOSATESIbHYIO LIEHHOCTb, X 3a-
LWnTa gomkHa obecneynBaTbCs HE3aBNCUMO OT NMY-
LeCTBEHHbIX nocnenctsuin. [aHHbll nogxon cTan
OCHOBOW AN COBPEMEHHOr0 NMOHWUMaHUS HemaTepu-
anbHbIX 6n1ar B pOCCUNCKOM rpaXKgaHCKOM npase.

Tak, M.M. ArapkoB BrepBble B COBETCKOW
IOPUONYECKON HayKe CUCTEMHO O6OCHOBan aBTo-
HOMHOCTb JINYHbIX 6nar OT MMYLLIECTBEHHbIX OTHOLLIE-
HWA, YTO CTano BaXKHbIM LUAroM K COBPEMEHHOMY
NOHMMaHUI HemaTtepuasnbHbix 6nar. Ero ngen, xots
N paspaboTaHHble B YCIIOBUAX COLMNANIMCTUHECKOIO
npaea, COXPaHSAOT aKTyaslbHOCTb U NIerNn B OCHOBY
CT. 150-152 'K PO.

HekoTopble coBpemeHHUKn M.M. Arapkosa
CYMTaNN ero MNOAXOA M3NULLHE «Oyp>Kya3HbIM», Mo-
CKOJIbKY OH aKLUEHTMPOBan UHAUBMAYyaNbHbIE Npasa
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B ywepO KONIEKTUBUCTCKOW AOKTpuHe. OpHako
UMEHHO ero ugew no3BOSIAN COBETCKOMY, a 3aTeMm
N POCCUMIACKOMY MpaBy pasBuTb 6anaHc Mexagy nMy-
LLECTBEHHbLIMU 1 INYHBIMU HEUMYLLECTBEHHbIMY Npa-
BaMu.

Taknm o6pasom, M.M. ArapkoB 3anoXxun Teo-
pPEeTNYEeCKMe OCHOBbI 3aLLMThl INYHBIX Bnar, KoTopble
OCTalTCHA aKTyasibHbIMA B COBPEMEHHOM IpadKhaH-
ckoM npaee. Ero paboTbl NpegBocxutunm MHorme
nonoxerus 'K P® n cnocobcTBoBanu npusHaHuio
LEHHOCTM HemaTepuasnbHbIX MPas JIMYHOCTA B OpU-
ONYECKOoIN cucteme.

MosgHee U.A. TTOKpPOBCKUIM CyLLLECTBEHHO pas-
Bun ngen H0.C. lambapoBa, COeOUHNB KOHLEMLMIO
HemartepuanbHbiX 6nar ¢ Teopuen AnYHbIX 6nar, 4To
oKasano 3Ha4MTeNbHOEe B/IMSIHWE Ha COBPEMEHHOE
NoHMMaHune atoro nHctutyTa [10, C.63].

B pabote «OCcHOBHblE NPO6AEMbI FpaXkaaHCKO-
ro npaea» N.A. NMOKpOBCKNI paclunpun nepedeHb
HeMaTepuanbHbIX ©Onar, BKOYMB B Hero cyrybo
JINYHOCTHbIE 3IEMEHTBI: NPAaBO Ha MHOVBUAYASIbHbIV
00nMK, NpaBo Ha M3ob6pa)keHne, NpaBo Ha rosoc,
NHTENNEKTyasbHYt0 HENPUKOCHOBEHHOCTL 1 OB6OCHO-
Ban ux cneuududeckyro npupogy: «JInyHoie 6nara
CYTb MPOSIBIEHNSI YEJIOBEHECKOW JINYHOCTU B OKPY-
xarowem mype. OHU He MOryT BbITb OTHY>XAEHbI, HO
MOryT OrpaHMyMBaTbCs JOrOBOPOM>.

HekoTopble acnekTbl Teopuu
N.A. TTOKpOBCKOro BbI3Bann OUCKYCCUN B acrnekTax
Npo6aeEMbI «kOMMEpPLManM3auum» NYHbIX Npas, rpa-
HUL, AOrOBOPHOIO OrpaHNYeHns NnYHbIX 6nar n cooT-
HOLLUEHMS NINYHBIX U UMYLLECTBEHHbBIX 3JIEMEHTOB B
CMeLLaHHbIX NpaBax JaHHble BONPOChl MPO4oKaoT
paspabaTbiBaTbCA B COBPEMEHHON LNBUNCTUKE.

Taknm obpasom, V.A. MokpoBCcKnii coBepLUnS
Ka4yeCTBEHHbIN MPOPbIB B TEOPUN NINYHBIX HEUMY-
LLLeCTBEHHbIX MpaBs, CO34aB LIENIOCTHYIO KOHLENUuio,
KOTOpasi 06beguHWNa AOCTUXKEHUS MPe[WECTBEHHU-
KOB, paclLumpuia nepeyeHb oxpaHsemMblx 6nar, gana
rnyboKoe TeopeTnveckoe 060CHOBaHME 1 3anoxXmnia
OCHOBbI COBPEMEHHOIO MOHUMaHWA UHCTUTYTa. Ero
nOen COXpPaHsOT akTyanbHOCTb B LUUMPOBYIO 3MOXY,
KOrga BonpocCh! 3aLmMTbl MEPCOHANBbHbIX MPOSABAEHWN
JINYHOCTN NPUOBPETAIOT HOBOE 3BYyYaHue.

Ocoboe BHMMaHWE cnenyeTt yoenuTb NCCNeno-
BaHnam T.A. PafeeBoit, KoTopasd, aHanM3npys Kare-
ropuvio HemaTepuanbHbix 6nar, akueHTUpyeTca Ha
UX OyanncTuyecKon npupoae, CoYeTaroLen NNYHbIA
(HeoTHY>XKO@EMBIN) M coumanbHbIn acnekTsbl [12, C.49].
T.A. ®apgeeBa NOAYEPKUBAET, YTO HeMaTepuasbHble
6nara — 3TO He MPOCTO JINYHbIE LIEHHOCTU, a 00b-
€KTbl MPaXXaaHCKO-NPaBOBO 3alMTbl, YTO cOnmka-
€T NX C MMYLLUECTBEHHbIMU NpaBaMu, HECMOTPS Ha
OTCYTCTBUE MaTtepuanbHoro BbipaxkeHus. OHn dop-
MUPYIOT abCONOTHOE NPaBoOOTHOLIEHWE, rae YNpaBo-
MOYEHHOMY Nnuy (HocuTento 6nara) NPOTUBOCTOUT
HeorpaHnW4eHHbIN Kpyr 0653aHHbIX JnL, (BCE TPETbU
nua gomkHbl cobnogath 3T 6nara).

Otciopa, T.A. ®ageeBa paccMaTpuBaeT HemMa-
TepranbHble Bnara He Kak CTaTU4HY0 KaTeropuio, a
KaK pasBuBalOLLMIACSA UHCTUTYT, Tpebylowuin aganTta-
LN K COBpeEMEHHbIM peanusamM. Ee nopxop codeTtaet
TPaguUMOHHbIE LEEHHOCTM (HEOTHY>XOAEMOCTb) C HO-
BbIMU TEHOEHUMAMY (UndpoBmn3aLms, KomMepumanm-
3aums OTAeNbHbIX aCNeKTOoB).

M.H. ManenHa, oguH U3 BegyLmnX POCCUNCKNX
crneunanmcToB B 06/1aCTW JINYHBIX HEVMYLLECTBEH-
HbIX NPaB., NpeanaraeT KOMMIEKCHOE 1 COBPEMEHHOE
onpegeneHne MOHATUSA «HemaTtepuanbHoe 6naro»,
KOTOPOE Yy4YuTbIBAET KaK TPaguULWOHHbIE NOAXoabl,
Tak M HOBble TEHOEHUMN B rpakgaHCKOM Mpase
[6, C.57].

M.H. ManeuHa onpepnensetr HemaTepuanbHble
6nara Kak He MMelLLMe 3KOHOMUYECKOrO copep Ka-
HWUS1 1 HEOTAENMMbIE OT NMYHOCTK Bnara, u ceobopgpl,
NPU3HaHHbIE [OENCTBYIOWNM 3aKOHOOATENbCTBOM,
HapyLLeHVe KOTOPbIX BIEYET NPUMEHEHME Mep npa-
BoBol 3awmTbl. OnpepeneHne M.H. ManenHon cum-
TaeTca Hambonee ypadHbiM Gnarogaps LUMPOKOMY
oxBaTy (OT Knaccuyeckux Ao uudposbix 6nar), 4eT-
KOW topugn4eckon chopMynmpoBKe 1 NPaKTUYECKONA
NPUMEHUMOCTU B CyAeOHOIM 3auTe.

A.T1. CepreeB, N3BECTHbIN POCCUNACKUA LBU-
JINCT, paccmaTpuBaeT HemartepuanbHble 6nara Kak
0CObyl0 KaTeropumto O0OBbEKTOB MpaXkaaHCKMX MNpas,
HepaspbIBHO CBSA3aHHbIX C SIMYHOCTLID U HEe UMe-
IOLMX MMYLLECTBEHHOrO copepxxaHusa. Ero nmogxop,
OT/IMYAETCH CUCTEMHOCTBIO 1 aKLLEHTOM Ha UX rpaxk-
AaHCKo-npasoByto 3awwnTy [11, C.249].

A.lN. CepreeB onpenensieT HemartepuasbHble
fnara Kak «npuHagnexatime MMYHOCTN OT POXKAEHNS
UM B CUJTy 3aKOHA HEOTYY>KAaeMble U Henepenasa-
emble 65ara, He UMeloLMe 9KOHOMUYECKOro Coaep-
XKaHusi, HO OXpaHsieMble TPaXOAHCKMM 3aKoHoda-
TENbCTBOM>.

Tak, A.lN. CepreeB paeT 4eTKoe U Tpaguum-
OHHOE onpepfeneHne HematepuanbHbIX 6nar, genas
AKLEHT Ha UX HEOTYY>KOAEMOCTU U TIPaXKAaHCKO-
npasoBoi 3awuTe. Ero koHuenuusa nerna B OCHOBY
CT. 150-152 'K P® 1 ocTaeTcs BaXKHOW O1s1 NOHMMa-
HUS 9TOMO MHCTUTYTa B POCCUNCKON LINBUSINCTUKE.

M.B. OBop, B cBOMX paboTax npegnaraer opu-
rMHaNbHYO TPAKTOBKY KaTeropum HemartepuasbHbIX
onar, aKUeHTMpys BHMMaHWE Ha WX (YHKLUWOHAsb-
HOM Ha3Ha4YeHUn B CUCTEME rpakgaHCKoro npasa
[7, C.40].

W.B. OBop, onpepnensieT HematepuansHble 6na-
ra Kak «0ObEKTUBHO CYLLUECTBYHOLLME CouunalibHble
LEHHOCTW, HE MMEIoLME MaTepuanbHOro BOMmJoLe-
HWUsi, HO obnapgatoliMe CBOWNCTBOM YAOBJIETBOPSTH
OYXOBHble 1 (U3MYeckne MNoTPebHOCTU JIMYHOCTMH,
3awyLaemMble NPaBoM B CUJY MX 3HAYMMOCTU Ans
4YeNOBEYECKOro BbITUS».

Teopus .B. OBopa npencraensieT cobon co-
LMONOrM3npPoBaHHbIA NOOXOL K MOHUMaHUIO Hemarte-
puanbHbIX 6nar, CoYeTaloWMA TPAOULNOHHbIE LIBU-
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JINCTUYECKNE KOHCTPYKLNN, COBPEMEHHbIE COoLMarb-
HO-NPaBOBble KOHLUENUMN 1 PYHKLMOHANBHbIA aHa-
JIN3 NPaBOBOW 3alUnTbI.

E.B. lNnatos B cBOUX MCCnegoBaHuaX npegna-
raeT MHHOBAUMOHHBIN MOLOXOA K MOHMMaHuio Hema-
TepuanbHbiX 65ar, akUeHTUPYs BHUMaHWE Ha KX
CUCTEMHOI B3aMMOCBSA3U C LMPOBOI cpeaon n Ho-
BbIMU TeXHoNornyeckummn peanusamu [9, C.190].

E.B. lNnaTtoB paccmatpuBaeT HematepuanbHble
6nara Kak «QMHaMU4Hyr CUCTEMY LMpPOBLIX U Tpa-
AVILNOHHBIX JINYHOCTHBIX LLIEHHOCTEN, MMEIOLLIX BUP-
TyasnibHO-MaTepuasnbHyl0 npupogy 1M nognexxaiimx
KOMIMIEKCHOWN NPaBOBOW OXpaHe B YCNOBUAX LNdpo-
BOW TpaHcdhopMaLmmn obLecTBa».

Teopusi E.B. lnatoBa npenctasBnsetr coboi
hyTYpPUCTUYECKNIA NOAXOA K MOHMMaHUIO HemaTepu-
anbHbIX 6nar, KOTOPbIA MHTEMPUPYET TPAOULMOHHbIE
LEHHOCTM C LnpOBbIMU peanusamMn, npegnaraet Ho-
Bble NapagvrMbl NPaBoBON 3aWwuTbl U HOPMUPYET
METOA0NOrMYECKY0 OCHOBY.

lMpoBeneHHOEe nccnenoBaHne MO3BONSET KOH-
cTaTMpoBaTb, YTO HemMaTepuasnbHble bnara SBnseTcs
WHCTUTYTOM, COYETAKOLLMM TPAOULNOHHbIE LIEHHOCT!
C HOBbIMU BbI30BaMu. VIX MOHMMaHue 3BOSOLMOHN-
PYET, HO OCHOBHblE MPU3HaKN — HEVMYLLECTBEHHbIIA
XapakTep, HEOTHY>XOaeMOCTb 1 abCONOTHadA 3awwmTa
— COXPaHsIoTCS.

B coBpemeHHOI opugn4eckor Hayke Hemarte-
puanbHble 6ara MOHMMAKTCA Kak HEUMYLLECTBEH-
Hble O6BEKTbI FPaXXKOAHCKMX MPaB, He MEIOLLNE JKO-
HOMMWYECKOr0O COOePXXaHns, HEOTAENMMbIE OT JINYHO-
CTU N OXpaHsieMble rocygapcTsoM. [laHHoe onpege-
neHuve 3akpenneHo B cT. 150 MpaxxgaHcKoro kogekca
P®, HO ero TpakToBKa NPOOO/MKAET pPa3BMBaTHLCH
nog BJIMSIHEM HOBbIX COUMANbHbIX W TEXHOMOrnYe-
ckux peanui [1]. CornacHo 'K P®, HemaTepuasbHble
6Gnara — 9TO «HEOTYYXXOAaeMble U HernepenaBaemble
MHbIM cnocobom 6nara 1 cBobofbl, MpYHagnexxaime
YEeNOBEKY OT POXAEHUSA UM B CUNY 3aKOHa, 3allu-
LaemMble B Criyqasx U nopsigke, npenyCMOTPEHHbIX
3aKkoHopaTenscTBoM». OTClO4a, COBPEMEHHOE MOHW-
MaHue HemaTepuanbHbIX 6nar COXpaHseT Knaccude-
CKINE 3NEMEHTbI ()KU3Hb, Y€CTb, AOCTOMHCTBO) 1 pac-
LUMPSIETCS 3a CHET LUPOBbLIX 1 BMO3TMYECKUX Bnar.
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